STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS
SHEI LA CHRI STI AN,
Peti ti oner,
VS. Case No. 05-1509
Pl NELLAS COUNTY SHERI FF,

Respondent .

N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a final hearing was held in this case
on July 7 and 8, 2005, in Largo, Florida, before Susan B
Harrell, a designated Adm nistrative Law Judge of the Division
of Adm ni strative Hearings.

APPEARANCES

For Petitioner: Janes A. Sheehan, Esquire
341 Third Street, South
St. Petersburg, Florida 33701

For Respondent: Keith C. Tischler, Esquire
Jolly & Peterson, P.A
2145 Delta Boul evard, Suite 200
Post O fice Box 37400
Tal | ahassee, Florida 32315

STATEMENT OF THE | SSUES

Whet her there was cause to suspend Petitioner for ten days
and place Petitioner on probation for 12 nonths for alleged

vi ol ati ons of the provisions of |law, rules, regul ations, and



operating procedures of the Ofice of the Pinellas County
Sheriff.

PRELI M NARY STATEMENT

By menorandum dated April 15, 2005, Petitioner, Detention
Sergeant Sheila Christian (Christian), was notified by
Respondent, Pinellas County Sheriff, that it had been determ ned
by the Adm nistrative Review Board that she had viol at ed
"Pinellas County Sheriff's Ofice General Oder 3-1.1, Rule and
Regul ation 5.4 - Duties and Responsibilities,” involving the
rel ocation of an inmate, Larry Gernonprez, on March 11, 2003.
Christian filed an appeal with the Cvil Service Review Board,
and the case was forwarded to the Division of Adm nistrative
Hearings for assignnment of an adm nistrative |aw judge to
conduct the final hearing.

The final hearing was scheduled for June 9 and 10, 2005,
but was continued at the request of Respondent and reschedul ed
for July 7 and 8, 2005.

The parties filed a Pre-Hearing Stipulation and admtted to
certain facts contained in Section C of the Pre-Hearing
Stipulation. Those facts are incorporated into this Recommended
O der.

At the final hearing, Christian testified in her own behalf
and called Mark A. Fletcher as her witness. Petitioner

submtted Petitioner's Exhibits 1, 2, 3, and 7, which were



admtted in evidence. Petitioner's Exhibits 4, 5, and 6 were
prof f er ed.

At the final hearing Respondent called the foll ow ng
w tnesses: Shelia Christian, WIlliam M Johnson, Walter O
Kelly, Paul L. Papasergi, Adrian Nenu, WIIl WIllianms, Kirk P
Brunner, Dennis E. Fowl er, and Tinothy A Slaughter.
Respondent's Exhibits 6, 9, 10, 12, 18 through 20, 29, 32, 37
t hrough 39, 41 through 43, 45, and 47 through 49 were adnmtted
in evidence.

The three-volune Transcript was filed on July 13, 2005, and
the parties tinely filed their proposed recommended orders,
whi ch have been considered in rendering this Recormended Order.

FI NDI NGS OF FACT

1. Respondent is a constitutional officer for the State of
Fl orida, responsible for providing | aw enforcenent and
correctional services within Pinellas County, Florida.

2. At all tinmes material to this case, Christian was
enpl oyed by Respondent as a detention deputy, holding the rank
of sergeant. Christian is responsible for directing and
instructing other detention deputies in the confinenent, care,
custody, and restraint, when necessary, of inmates. She has
sone |atitude in carrying out these duties.

3. Larry Gernonprez (Gernonprez) was adnmitted to the

Pinellas County jail in March 2003. After he was initially



admtted to the jail, he began to exhibit odd behavi or,

i ncl udi ng undressing hinmself and wal ki ng around his cel
unclothed. As a result of his odd behavior, Gernonprez was
transferred fromthe C Wng of the jail to the Bravo Wng, which
provi des for closer observation of inmates in need of
observation for nedical reasons, including nmental health

pr obl ens.

4. Christian participated in Gernonprez's transfer to the
Bravo Wng. She observed that his conversation was not making
any sense.

5. Gernonprez was placed in Isolation Cell 3, in the Bravo
W ng. Subsequently, Gernonprez began to kick the door to
| solation Cell 3 and babble in an unintelligible manner.

Medi cal staff requested that Gernonprez be transferred to an
observation cell in South-6 because they believed that
Gernonprez's behavior was due in part to claustrophobia. The
door in Isolation Cell 3 was a solid netal door with a snal

wi ndow for observation and a slot for food service on the | ower
portion. The door on the South-6 cell consisted of netal bars,
maki ng the cell appear larger and | ess confining. Additionally,
Sout h-6 had caneras, which could be used to nonitor the inmates
on a 24-hour basis.

6. On March 11, 2003, as part of her responsibilities as a

sergeant, Christian supervised the relocation of Gernonprez from



| solation Cell 3 to South-6. Detention Deputies Walter Kelly
(Kelly) and Paul Papasergi (Papasergi) were assigned to nmake the
transfer.

7. Wen Christian, Kelly, and Papasergi arrived at
| solation Cell 3, Christian advised Gernonprez that he was going
to be relocated to another cell and ordered himto place his
hands against the wall. Gernonprez did not verbally respond to
Christian, but obeyed her order by placing his hands on the cel
wal | .

8. Kelly and Papasergi proceeded to enter the cell after
Gernmonprez placed his hands on the wall. Wen they opened the
door, Gernonprez turned and charged at the detention deputi es.

A struggl e ensued, and the detention deputies westled
Gernonprez to the ground. The deputies encountered continued
resi stance and struggled to gain control of the situation.

9. Christian was present during the time the detention
deputies were using force to restrain CGernonprez and was the
of ficer in charge of the scene. Christian did not give the
detention deputies westling with Gernonprez any instructions to
use pai n conpliance techniques, such as pressure points or knee
strikes. She did not use her radio to call her superior,
Lieutenant WII Wlliams (WIllianms) or to call for the response
team The response team consists of eight to 12 detention

deputies, who are assigned to respond to incidents throughout



the jail. Once nenbers of the response teamreceive a request
for assistance, they inmmedi ately proceed to the scene to assist.
10. Cernonprez continued to struggle with the detention
deputies, who were at this point attenpting to handcuff
Cernonprez behind his back. After Christian and the detention
deputies realized handcuffing Gernonprez behind his back at that
time was not possible, Christian instructed the detention
deputies to handcuff Gernonprez with his hands in front of his
body. Frontal handcuffing provides |ess control of the inmate,
limts the detention deputies in options avail able to exercise
control, and provides the inmate a weapon and the opportunity to
swing his arnms, to engage in choking maneuvers, or to grab
sonmeone or sonet hi ng.
11. GCeneral Order 14-1.3 of the Pinellas County Sheriff's

O fice provides that when a prisoner is violent or gives an
i ndi cation of belligerence or when a prisoner may cause injury
to himself or others that handcuffs shall be used in accordance
wi th maxi num saf ety procedures, which includes the follow ng
procedur e:

Persons in custody shall be handcuffed with

hands behi nd the back, palns outward, prior

to searching. Wth keyhol es facing

out wards, the single strands of the

handcuffs shoul d be placed agai nst the

prisoner's wist, belowthe wist bone, and

pressed forward until snug-fitting, yet not

ti ght enough to cause physical disconfort or
har m



Exception: The safety of deputies, the
public and t he prisoners shall be considered
in followi ng the procedure. An arrestee who
resists or is likely to resist arrest should
be handcuffed as quickly as possible w thout
regard to the prescribed procedure. |If

suf ficient back-up units are avail abl e and
the prisoner can be safely controlled, the
handcuffs should be re-applied in accordance
with the prescribed procedure.

12. The policies of the Pinellas County Sheriff's Ofice
required Christian to contact her supervisor after a use of
force had been instituted and to have the nedical staff assess
an i nnmat e agai nst whom a use of force had been initiated.
Christian did neither after the detention deputies' use of force
agai nst Gernonprez in Isolation Cell 3 and prior to transporting
himto South-6.

13. After the detention deputies handcuffed Gernonprez, he
cal med down and no | onger struggled. Christian decided it was
safe to transfer Gernonprez to South-6 and instructed the
detention deputies to continue the transfer while Gernonprez was
still handcuffed with his hands in front of his body. Christian
did not instruct the detention deputies to re-adjust the
handcuffs so that Gernonprez woul d be handcuffed with his hands
behi nd hi s back.

14. Christian called the only other detention deputy

assigned to Bravo Wng, WIIliam Johnson (Johnson), to conme and

assist in the transfer of Gernonprez to South-6. Christian's



request of assistance from Johnson |eft the other inmates in the
Bravo W ng unsupervi sed.

15. The four detention deputies, Kelly, Papasergi,
Johnson, and Christian proceeded to escort Gernonprez down the
hall to Sout h-6, which was a short distance away from |l sol ation
Cell 3. Johnson and Papasergi were on each side of Gernonprez,
hol ding Gernonprez's arns at the el bows. Christian and
Papasergi were a few feet behind Gernonprez and the ot her
detention deputies.

16. During the course of the transfer to South-6,
Gernonprez pulled away fromKelly and Johnson and grabbed the
control box with his hands. The control box is a device which
all ows detention deputies to open and close the cell doors
remotely. Most |ikely, Gernonprez would not have been able to
pull away fromthe Kelly and Johnson if Gernonprez had been
handcuffed with his hands behind his body. Using mniml force,
Kel |y and Johnson rel eased Gernonprez's grip on the control box
and continued down the hall to South-86.

17. Upon arriving at South-6, Kelly and Johnson entered
the cell with Gernonprez with the intention of renoving the
handcuffs and | eaving Gernonprez in the cell. Papasergi was
stationed at the control box and was awaiting authorization to

close the cell door. Christian was outside the cell door.



18. Once in South-6, Gernonprez resisted the detention
deputies' efforts to renove the handcuffs. Kelly and Johnson
forced Gernonprez face down on the cell bunk, but Gernonprez
continued to struggle. Christian called for Papasergi to go
into the cell to help the others restrain Gernonprez. Christian
also called the lieutenant in charge, WIllians, and advi sed him
of the situation.

19. Wen WIllians arrived at the scene, Kelly, Johnson,
and Papasergi were hol ding the struggling Gernonprez down on the
bunk. W Ilianms called the response team and al so requested the
restraint chair.

20. Arestraint chair is used to control a violent inmate.
The chair has grooves in the back so that an inmate can put his
arms in the grooves after being handcuffed from behi nd.
Additionally, the inmate woul d be strapped across the chest,
wai st, and feet. Prior to the use of a restraint chair, an
i nmat e nust be checked by nedical staff, and the placenent of
the innmate in the restraint chair is required to be video taped.

21. After Wllianms arrived on the scene, the detention
deputies were able to put | eg shackles on Gernonprez and
reposition the handcuffs with Gernonprez's hands behind his
back. By this time, Gernonprez's resistance had | essened.

22. Because force had been used to restrain Gernonprez,

the jail's nmedical staff was called to check Gernonprez prior to



putting himin the restraint chair. The nurse arrived and found
t hat Gernonprez was not conscious and called a Code 99.
Christian told the detention deputies to | eave the cell. The
medi cal staff attenpted to revive CGernonprez, but were
unsuccessful, and he di ed.

23. The autopsy of Gernmonprez reveal ed that he died as a
result of blunt force trauma to the chest, resulting in
asphyxi ation. CGernonprez had several injuries, including 17 rib
fractures, bruising, cuts, and an injury to the head. Sone, but
not all the rib fractures, m ght have been sustained as a result
of the use of CPR or other |life saving neasures. At no tine
prior to entering the South-6 cell did Gernonprez present to
Christian or the other detention deputies any indication that he
was i nj ured.

24. \Wen a death of an inmate occurs at the jail, a
special investigation into the incident is conducted by the
Adm ni strative Inspections Division. Sergeant Mark Fletcher
(Fl etcher) conducted a special investigation of the death of
Gernonprez. Fletcher was charged with the responsibility to
review the incident, determ ne what happened, and to determ ne
if the policies in place at the tine of the incident were
effective. As part of the investigation, in August 2003,
Fl etcher interviewed Christian and the other detention deputies

involved in the incident. Because the investigation was not a

10



di sciplinary investigation, Fletcher did not advise Christian
that she had a right to be represented by counsel.

25. On February 16, 2005, Christian was notified that she
woul d be the subject of a disciplinary investigation conducted
by the Inspections Bureau, Adm nistrative |Inspections Division
relating to the incident involving the death of Gernonprez.
Pursuant to the disciplinary investigation, Fletcher took a
sworn statenment from Christian and advi sed her of her right to
counsel prior to the taking of the statenent.

26. The Admi nistrative Review Board subsequently revi ewed
the all egations and evidence conpiled by the Inspections Bureau,
Adm ni strative I nspections D vision and determ ned Christian had
violated the Pinellas County Cvil Service Act and the rules,
regul ati ons, and operating procedures of the Ofice of the
Sheriff for Pinellas County. Specifically, the alleged
viol ati ons and the conduct upon which those violations were
based were:

a. Violation of Pinellas County Sheriff's Ofice Gvil
Service Act, Laws of Florida, 89-404, as anended by Laws of
Fl ori da, 90-395, Section 6, subsection 4: violations of the
provi sions of |law or the rules, regulations, and operating

procedures of the office of the Sheriff;

11



b. Violation of General Order of the Pinellas County
Sheriff's Ofice, 3-1.1, Rule and Regul ation 5.4 (Level Five
violation), relating to duties and responsibilities.

27. By menmorandumto Christian dated April 15, 2005,
Respondent advi sed her that the determ nation of the violations
was based on the foll ow ng:

On March 11, 2003, you were charged with
supervising the relocation of Inmate Larry
Gernmonprez fromlsolation cell 3 to South 6
on B-Wng in the Pinellas County Jail.

Prior to attenpting the relocation of |Inmate
Gernmonprez, you did not effectively address
visible factors that you knew or shoul d have
known, coul d adversely effect the attenpted
rel ocation of Inmate Gernonprez. You
declined to notify the Shift Commander of
the potential adverse situation and take
proper precautions prior to attenpting to
rel ocate Inmate Gernonprez fromisol ation
cell 3 to South 6.

When I nmate Gernonprez attenpted to
physically defeat staff's efforts at
relocating him you again failed to notify
the Shift Commander and take proper
precautions prior to continuing the

rel ocation of |Inmate Gernonprez.

Staff under your direction, failed to
establish and nmaintain the necessary

physi cal control of Inmate Gernonprez
required for his successful relocation. The
attenpted rel ocation ended in the death of

| nmat e Ger nonprez who was under your care,
custody, and control.

28. As a result of the recommendation of the
Adm ni strative Review Board, disciplinary action in the form of
a ten-day suspension and probation for 12 nonths was i nposed

upon Christian by Respondent.
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CONCLUSI ONS OF LAW

29. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng pursuant to Chapter 89-404, Section 8, Laws of
Fl orida, as anended by Chapter 90-395, Section 8, Laws of
Fl ori da.

30. Chapter 89-404, Section 6, Laws of Florida, authorizes
Respondent to suspend, disnm ss, or denote classified enpl oyees
for cause and provides:

Cause for suspension, dismssal, or denotion
shal | include, but not be Iimted to:
negl i gence, inefficiency, or inadequate job
performance; inability to perform assigned
duties, inconpetence, dishonesty,

i nsubordi nation, violation of the provisions
of the law or rules, regulations, and
operating procedures of the Ofice of the
Sheriff, conduct unbecom ng a public
servant, m sconduct, or proof and/or

adm ssion of use of illegal drugs.

31. Chapter 89-404, Section 2, Laws of Florida, authorizes
Respondent to adopt rules and regul ations as are necessary to
i npl enent and administer this section. Pursuant to this
aut hority, Respondent has adopted rules, regulations, and
policies which establish the standard of conduct which nust be
foll owed by all enployees of the Pinellas County Sheriff's

O fice. Anong the general orders and rules and regul ations

adopted by Respondent is General Order 3-1. Respondent has
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all eged that Christian violated General Order 3-1.1, Rule and
Regul ati on 5.4, which provides:
Duties and Responsibilities - The primry
responsibility of all Sheriff's Ofice
personnel is to be aware of their assigned
duties and responsibilities. Certified
personnel are always subject to duty and are
responsi bl e for taking pronpt and effective
action within the scope of their duties and
abilities whenever required.

32. Respondent alleged that Christian failed to address
visible factors that could have affected the rel ocati on of
Gernmonprez, failed to notify her shift commander of the
potential adverse situation with Gernonprez, failed to take
proper precautions in attenpting to transport Gernonprez, and
failed to establish and mai ntain proper physical control of
Gernonprez during the rel ocati on.

33. Unless otherw se provided by statute, the burden of

proof is on the party asserting the affirmative of an issue in

an adm nistrative proceeding. Departnent of Transportation v.

J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).

Thus, Respondent has the burden to establish the allegations
agai nst Christian by a preponderance of the evidence. Dalemyv.

Departnent of Corrections, 720 So. 2d 575, 576 (Fla. 4th DCA

1998); Departnent of Agriculture and Consuner Services V.

Edwards, 654 So. 2d 628, 631 (Fla. 1st DCA 1995).
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34. Respondent did establish by a preponderance of the
evidence that Christian failed to follow General Order 14-1.3
relating to the maxi num safety requirenents for the use of
handcuffs. It was clear that the use of handcuffs in accordance
with the maxi num safety requirenent was required after
Gernonprez charged the detention deputies in Isolation Cell 3
and struggled with the detention deputies. Although the
detention deputies had to secure Gernonprez with frontal
handcuffing in order to handcuff him as quickly as possible,
Christian should have ordered the detention deputies to reapply
t he handcuffs in accordance with the prescribed procedures once
Gernonprez had cal med down. Her failure to follow the correct
handcuffing procedures, resulted in the | ack of physical control
of Gernonprez as he was being escorted down the hall to South-6
and after he was placed in South-6.

35. Respondent did establish by a preponderance of the
evi dence that Christian should have notified her supervisor
WIlliams after the use of force in Isolation Cell 3 and should
have called for nedical staff to assess Gernonprez before
transporting himto South-6 and that she failed to do either.

36. Christian's failure to order the repositioning of
Cernonprez' handcuffs prior to transferring himto South-6, her
failure to tinely notify her supervisor of the use of force in

| solation Cell 3, and her failure to get the nedical staff to

15



assess Gernonprez after the use of force in Isolation Cell 3
were violations of General Oder 3-1.1, Rule and Regul ation 5.4,
a level five violation. A violation of one level-five offense
results in the enpl oyee bei ng assessed 50 disciplinary points,
which allows for discipline froma five-day suspension to

term nation.

37. As a supervisor, Christian is held accountable for her
exercise of discretion and judgnment. Wile her decisions
regardi ng the Gernonprez incident do not appear to be malicious
or reflective of a deliberate indifference to the needs of
Gernonprez, they do reflect serious |apses in judgnent. Thus,
the ten-day suspension and 12 nonths of supervisory probation
are within the range of perm ssible discipline and are proper
for the circunstances.

38. Christian argues that the disciplinary investigation
viol ated General Order 10-1, which provides that every attenpt
shoul d be nade to conplete the investigation within 45 days and
that a continuation of the investigation beyond the 45-day
period requires the approval of the Sheriff. There were two
i nvestigations, the first investigation was into the death of
Gernmonprez to determ ne the circunstances surroundi ng his death.
The investigation began shortly after Gernonprez's death in
2003. The second investigation was a disciplinary investigation

of various personnel involved in the transfer of Gernonprez to
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Sout h-6 on March 11, 2003. The disciplinary investigations
began after the various enployees, including Christian, were
notified in md-February 2005 that they were being investigated.
The investigation was conpleted. The Adm nistrative Review
Board reviewed the investigation, and Christian was notified of
the findings of the Adm nistrative Review Board and of her
suspensi on and probation on April 15, 2005. The record is not
clear on the exact date that the investigation concl uded,;
however, the record is clear that 58 days el apsed fromthe tine
Christian was notified of the investigation and the tine she was
notified of her suspension. GCeneral Oder 10-2.4J requires that
the investigative file be delivered to the Admi nistrative Review
Board at |east five cal endar days prior to the convening of the
board; thus, the investigation would have been conpl eted by
April 9, 2005, at the |atest.

39. The 45-day investigation period is not jurisdictional;

the Sheriff could extend the 45-day period. See Hernandez v.

Ki ssi mee Police Departnment, 901 So. 2d 420, 421 (Fla. 5th DCA

2005). Christian has not denonstrated that any failure to
conplete the investigation within 45 days prejudi ced her defense
in anyway or deni ed her due process.

40. Christian also argues during Fletcher's interview of
her in 2003, that he failed to advise her of her rights prior to

interrogating her. At the tine of the interviewin 2003,
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Christian was not the subject of the investigation because it
was not a disciplinary investigation. Therefore, Fletcher was
not required to advise her of her rights or allow her to be
represented by counsel. When Christian was interviewed in 2005,
she was advi sed of her rights and afforded an opportunity to be
represented by counsel because she was the subject of the

di sciplinary investigation.

RECOMVVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered finding that
Christian violated General Order 3-1.1, Rule and Regul ation 5. 4;
suspendi ng her for ten days; and placing her on supervisory

probation for 12 nonths.
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DONE AND ENTERED this 10t h day of Novenber, 2005, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED,

Keith C. Tischler,

Jol Iy & Peterson

Esquire

Fl ori da.

wa B Harslf

SUSAN B. HARRELL

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 10th day of Novenber, 2005

2145 Delta Boul evard, Suite 200

Post O fice Box 37400

Tal | ahassee, Florida 32315

James A. Sheehan,

341 Third Street,

Esquire

St. Petersburg, Florida 33701

WIlliamC. Fal kner,

Esquire

Pinellas County Attorney's Ofice

315 Court Sreet

Clearwater, Florida 33756
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